Buckeye Firearms Foundation, Inc.

15 West Winter Street
Delaware, Ohio 43015

and

James Malcom Irvine
16435 Selby Circle
Strongsville, Ohio 44136

and

Gilbert Croteau
3812 West 22" Street
Cleveland, Ohio 44109

Plaintiffs
VS.

City of Cleveland, Ohio

An Ohio Charter City

and Municipal Corporation
601 Lakeside Ave Room 106
Cleveland, Ohio 44114

and

Robert J. Triozzi, Esq.
Cleveland Director of Law
601 Lakeside Ave Room 106
Cleveland, Ohio 44114

and
Hon. Frank Jackson

Cleveland Mayor
601 Lakeside Ave

IN THE COMMON PLEAS
COURT OF CUYAHOGA
COUNTY, OHIO

CASE

JUDGE

COMPLAINT FOR
DECLARATORY AND
INJUNCTIVE RELIEF




Cleveland, Ohio 44114
and

Michael McGrath
Cleveland Chief of Police
1300 Ontario Street
Cleveland, Ohio 44114

and

Hon. Ronald B. Adrine
Administrative and Presiding Judge
Cleveland Municipal Court

1200 Ontario Street

Cleveland, Ohio 44113

and

Martin L. Flask

Director, Cleveland Dept. of Public Safety
601 Lakeside Ave Room 230

Cleveland, Ohio 44114

and

David Whitehead

President, Cleveland Metroparks Board
4101 Fulton Parkway

Cleveland, Ohio 44144

and

Cleveland Metroparks

An Ohio Political Subdivision
4101 Fulton Parkway
Cleveland, Ohio 44144

Defendants

Now come Plaintiffs, by and through undersigned counsel, and for their Complaint for
Declaratory and Injunctive Relief pursuant to R.C. Section 2721.01 et seq., state as follows:



1.

Plaintiff Buckeye Firearms Foundation Inc. (“Buckeye”) is an Ohio not-for-profit
foundation with IRS 501(C)(3) status. The charitable purpose of the foundation is to
engage in activities designed to defend and advance human and civil rights secured
by law, specifically defending and advancing the rights of Ohio citizens to own and
use firearms for all legal activities, including, but not limited to, self-defense, hunting,
competition, and recreation. The members, officers, donors and supporters of
Buckeye are all individuals and taxpayers residing in Ohio and other states, including,
but not limited to, the City of Cleveland and Cuyahoga County, Ohio who own,
possess and use firearms for all lawful purposes. Some, but not all, of the members,
officers, donors and supporters of the foundation possess a license to carry a
concealed handgun (“CHL”) issued by, or recognized by, Ohio pursuant to R.C.
2923.125 et seq. For relevant purposes, the members, officers, donors and supporters
of Buckeye desire to use firearms for all lawful purposes, pursuant to state and federal
law, within the City of Cleveland and Cuyahoga County, Ohio.

Plaintiff James Irvine (“Irvine”) is an individual residing in Strongsville, Ohio. As
part of his normal work and leisure activities, Irvine is on occasion required to, and
on occasion desires to, travel to and through the City of Cleveland with a firearm,
pursuant to state and federal law. Irvine is uncertain as to his requirement to comply
with, observe, or ignore the various ordinances of Defendants as they pertain to
firearms.

Plaintiff Gilbert Croteau (“Croteau”) is an individual residing in Cleveland, Ohio.
Croteau owns and uses firearms in a lawful manner, pursuant to state and federal law,
and desires to do so within the City of Cleveland. Croteau is uncertain as to his
requirement to comply with, observe, or ignore the various ordinances of Defendants
as they pertain to firearms.

Defendant City of Cleveland (“Cleveland”) is an Ohio Municipal Corporation which
has adopted a City Charter (“Charter”) pursuant to Article XVIII, Section 7 of the
Ohio Constitution. The principal place of business of Cleveland for relevant purposes
is within Cuyahoga County, Ohio.

Defendant Robert J. Triozzi (*Triozzi”) Esqg. is the duly appointed and acting Director
of Law for Cleveland and is included as Defendant only in this official capacity. The
principal place of business and jurisdiction of Triozzi for relevant purposes is within
Cuyahoga County, Ohio. Chapter 15, Section 84 of Cleveland’s Charter provides that
the Director of Law is the Prosecuting Attorney of the Municipal Court.

Defendant Frank Jackson (*Jackson”) is the duly elected and acting Mayor for
Cleveland and is included as Defendant only in this official capacity. The principal
place of business and jurisdiction of Jackson for relevant purposes is within
Cuyahoga County, Ohio. Chapter 11, Section 68 of Cleveland’s Charter provides that



10.

11.

the Mayor is the Chief Executive officer of Cleveland, and Section 71 of that same
Chapter provides that the Mayor is the chief conservator of the peace. Chapter 25,
Section 115 of Cleveland’s Charter provides that the Mayor is the executive head of
Cleveland’s police force.

Defendant Michael McGrath (“McGrath”) is the duly appointed and acting Chief of
Police for Cleveland and is included as Defendant only in this official capacity. The
principal place of business and jurisdiction of McGrath for relevant purposes is within
Cuyahoga County, Ohio. Chapter 25, Section 116 of Cleveland’s Charter provides
that the Chief of Police is appointed by the Mayor and serves at the pleasure of the
Mayor.

Defendant Hon. Ronald B. Adrine (“Adrine”) is the duly appointed and acting
Administrative and Presiding Judge of Cleveland Municipal Court and is included as
Defendant only in this official capacity. The Cleveland Municipal Court is a Court of
general jurisdiction for relevant purposes within Cuyahoga County, Ohio. Among
other criminal offenses, the Cleveland Municipal Court has jurisdiction over alleged
criminal violations of the codified ordinances of Cleveland. As Administrative and
Presiding Judge, Judge Adrine oversees the assignment of cases to associate judges
for hearing.

Defendant Martin L. Flask (“Flask”) is the duly appointed and acting Director of
Public Safety for Cleveland and is included as Defendant only in this official
capacity. The principal place of business and jurisdiction of Flask for relevant
purposes is within Cuyahoga County, Ohio. Chapter 135, Section 135.01 of
Cleveland’s Charter provides that the Director of Public Safety is the executive head
and appointing authority of Cleveland’s police, all under the direction of the Mayor.

Defendant David Whitehead (“Whitehead”) is the President of the Cleveland
Metroparks Board of Park Commissioners and is included as Defendant only in this
official capacity. The principal place of business and jurisdiction of Whitehead for
relevant purposes is within Cuyahoga County, Ohio.

Defendant Cleveland Metroparks is a political subdivision of Ohio separate from
Defendant Cleveland and is generally charged with operation of park properties
located primarily in Cuyahoga County, Ohio. The principal place of business of
Cleveland Metroparks for relevant purposes is in Cuyahoga County, Ohio, though
some properties are located outside of Cuyahoga County. Upon information and
belief, Defendant Cleveland Metroparks also maintains a law enforcement force
charged with enforcing ordinances within Cleveland Metroparks’ properties.



12.

13.

14.

15.

16.

17.

On March 14, 2007, R.C. Section 9.68 went into effect. The entire text of R.C.
Section 9.68 is set forth in Exhibit A and is incorporated by reference as if fully
rewritten herein. The applicable provision of R.C. 9.68 provides “Except as
specifically provided by the United States Constitution, Ohio Constitution, state law,
or federal law, a person, without further license, permission, restriction, delay, or
process, may own, possess, purchase, sell, transfer, transport, store, or keep any
firearm, part of a firearm, its components, and its ammunition.”

Defendant Cleveland attempted to have R.C. Section 9.68 declared unconstitutional
in Cleveland v. Ohio, Cuyahoga County Common Pleas Court Case # CV-07-618492.
Said attempts failed and the Cuyahoga County Common Pleas Court ruled that R.C.
Section 9.68 was constitutional pursuant to the Ohio Supreme Court decision in
Ohioans for Concealed Carry, Inc. et al v. Clyde, et al (2008) 120 Ohio St.3d 96.
Defendant Cleveland also filed amicus briefs in the Clyde case.

Defendant Cleveland conceded in their Amicus brief filed in the Clyde case that
“Revised Code Section 9.68 operates to nullify all local gun regulation regarding the
ownership, possession, purchase, sales, transfer, transport, storage, or keeping of any
firearm, part of a firearm, its components, and its ammunition. (Amicus Brief of
Cleveland, Page 1, Paragraph 2.) See Attached Exhibit B.

Despite legally binding precedent and Cleveland’s legal admission of nullification of
their firearm ordinances, Defendants Cleveland, Jackson, Triozzi and McGrath
continue to use their official offices to criminally prosecute violations of Cleveland’s
codified ordinances nullified by R.C. Section 9.68. These prosecutions occur in
Cleveland Municipal Court and are heard by Judge Adrine and such other associate
Judges he assigns the cases to.

Upon information and belief, Jackson has ordered his police force to continue
enforcing said ordinances, and the Cleveland Police have in fact continued to arrest
and file criminal complaints against citizens for violations of these ordinances, and
Triozzi has overseen criminal prosecution of these criminal complaints in Cleveland
Municipal Court.

Plaintiffs are bringing their Complaint for Declaratory and Injunctive relief with
regard to any Cleveland Codified Ordinance regulating ownership, possession,
purchase, sale, transfer, transport, storage, or keeping of any firearm, part of a
firearm, its components, and its ammunition, and also with regard to one Ordinance
of Cleveland Metroparks regulating ownership, possession, storage, or keeping of any
firearm, part of a firearm, its components, and its ammunition.



18.

19.

20.

Count 1 — Declaratory Judgment

Plaintiffs incorporate paragraphs 1-17 above as if fully rewritten herein.

Plaintiffs are each a “person” as defined under Revised Code Section 2721.01.
Further, the members, officers, donors and supporters of Plaintiff Buckeye qualify as
a “person” under said statute and Buckeye acts in a representative/derivative capacity
for said persons.

Plaintiffs and the members, officers, donors and supporters of Plaintiff Buckeye,
without regard to their status as a person license to carry a concealed handgun, are
each persons interested in advancing and defending the right to own and use firearms
for lawful purposes in the state of Ohio, including full enforcement and operation of
R.C. Section 9.68. Further, persons with a CHL issued by Ohio or a state that is
recognized by Ohio have an interest in knowing that the state laws of Ohio are valid
and operate to nullify purported legal regulation of concealed and open carry of
firearms by each and every municipality in Ohio and have urgent need to rely upon
the state laws of Ohio when traveling in and through Ohio.

Prohibited Possession of Certain Handguns

21.

22.

23.

Defendants adopted Codified Ordinance #674.02 by way of Ordinance # 1107-76 on
May 10, 1976, with an effective date of May 14, 1976. A complete copy of Codified
Ordinance #674.02 is attached in Exhibit A and is incorporated by reference as if
fully rewritten herein.

Codified Ordinance #674.02 purports to: 1.) prohibit possession of a handgun unless
the handgun is engraved with a serial number, 2.) prohibit possession of a handgun
unless the person has an “identification card” for the person and a “registration card”
for the handgun, and 3.) prohibit transfer of a handgun to anyone who is not in
possession of “identification card” for the transferee and a “registration card” for the
handgun. Further, Codified Ordinance #674.99 provides that violation of Codified
Ordinance #674.02 is an unclassified misdemeanor punishable by at least $100.00 but
not more than $1,000 in fines and up to 12 months imprisonment, with each day of
violation constituting a separate offense.

R.C. Section 9.68 specifically grants persons the right possess, keep, sell and transfer
firearms without further license, permission or process unless prohibited by state or
federal law. There is no provision in state or federal law requiring an engraved serial
number, a “registration card” or an “identification card” as required by Ordinance
#674.02.



24,

Consequently, Ordinance #674.02 is attempting to impose further license, permission
or process on the possession, keeping, selling and transfer of handguns in a manner
not provided for in state or federal law.

Handgun Confiscation

25.

26.

27.

28.

Defendants adopted Codified Ordinance #674.03 by way of Ordinance #975-A-75 on
February 2, 1976 with an effective date of February 9, 1976. A complete copy of
Codified Ordinance #674.03 is attached in Exhibit A and is incorporated by reference
as if fully rewritten herein.

Codified Ordinance #674.03 purports to provide for the confiscation and destruction
of any handgun in violation of Cleveland Codified Ordinances, and is an exercise of
police power by virtue of providing for the taking and destruction of private property.
Further, Codified Ordinance #674.99 provides that violation of Codified Ordinance
#674.03 is an unclassified misdemeanor punishable by at least $100.00 but not more
than $1,000 in fines and up to 12 months imprisonment, with each day of violation
constituting a separate offense.

R.C. Section 9.68 specifically grants persons the right to possess firearms unless
prohibited by state of federal law. R.C. Section 2981.01 et seq. provides for the
statutory process of confiscation and destruction of illegally possessed firearms, and
provides for statutory safeguards such as notice and hearing. R.C. Section 2981.01 et
seq. superseded R.C. Section 2933.42 et seq., which was found to be the applicable
procedure for surrender and destruction of firearms in State v. Cola, (8" District
February 24, 1992) 76 Ohio App.3d 840. R.C. Section 2923.163 further governs
seizure and return of firearms.

Consequently, Ordinance #674.03 is attempting to provide for confiscation and
destruction of firearms in a manner not provided for in state or federal law.

Handgun Owner I.D. Card

29.

30.

Defendants adopted Codified Ordinance #674.04 by way of Ordinance Number 2393-
03 on February 3, 2003 and was effective on that same day. A complete copy of
Codified Ordinance #674.04 is attached in Exhibit A and is incorporated by reference
as if fully rewritten herein.

Codified Ordinance #674.04 purports to establish a handgun owners “identification
card” and provides for the application process, the application fee, the form of the
card and the qualifications needed to obtain said identification card, including
ownership disqualifications beyond those contained in state or federal law. Further,
Codified Ordinance #674.99 provides that violation of Codified Ordinance #674.04 is
an unclassified misdemeanor punishable by at least $100.00 but not more than $1,000



31.

32.

in fines and up to 12 months imprisonment, with each day of violation constituting a
separate offense.

R.C. Section 9.68 specifically grants persons the right possess, keep and carry
firearms without further license, permission or process unless prohibited by state or
federal law. There is no provision in state or federal law requiring an “identification
card,” application process, application fee or further ownership qualifications as
provided for by Ordinance #674.04.

Consequently, Ordinance #674.04 is attempting to impose further license, permission
or process on the possession of handguns in a manner not provided for in state or
federal law.

Handgun Registration Card

33.

34.

35.

36.

Defendants adopted Codified Ordinance #674.05 by way of Ordinance Number 2393-
02 on February 3, 2003 and was effective on that same day. A complete copy of
Codified Ordinance #674.05 is attached in Exhibit A and is incorporated by reference
as if fully rewritten herein.

Codified Ordinance #674.05 purports to establish a handgun “registration card” and
provides for the application process, the application fee, the form of the card and
purports to require persons to obtain or update said registration card upon the sale or
transfer of the handgun. Further, Codified Ordinance #674.99 provides that violation
of Codified Ordinance #674.05 is an unclassified misdemeanor punishable by at least
$100.00 but not more than $1,000 in fines and up to 12 months imprisonment, with
each day of violation constituting a separate offense.

R.C. Section 9.68 specifically grants persons the right possess, keep, carry, sell and
transfer firearms without further license, permission or process unless prohibited by
state or federal law. There is no provision in state or federal law requiring a
“registration card,” application process, application fee or further sale conditions as
provided for by Ordinance #674.05.

Consequently, Ordinance #674.05 is attempting to impose further license, permission
or process on the possession, keeping, carrying, sale or transfer of handguns in a
manner not provided for in state or federal law.

Dealer’s License

37.

Defendants adopted Codified Ordinance #674.07 by way of Ordinance Number 90-96
on March 18, 1996 with an effective date of March 26, 1996. A complete copy of
Codified Ordinance #674.07 is attached in Exhibit A and is incorporated by reference
as if fully rewritten herein.



38.

39.

40.

Codified Ordinance #674.07 purports to establish a handgun “dealer’s license” and
provides for the application process, the application fee and purports to restrict the
area where firearm dealers may be located in a manner different from other retail
establishments within the same zoning district. Further, Codified Ordinance #674.99
provides that violation of Codified Ordinance #674.07 is an unclassified
misdemeanor punishable by at least $100.00 but not more than $1,000 in fines and up
to 12 months imprisonment, with each day of violation constituting a separate
offense.

R.C. Section 9.68 specifically grants persons the right sell, transfer or store firearms
without further license, permission or process unless prohibited by state or federal
law. There is no provision in state or federal law requiring a separate city issued
“dealer’s license,” application process, application fee or further sale conditions as
provided for by Ordinance #674.07. Further, R.C. 9.68(D)(2) only allows zoning-
types of location restrictions if those restrictions are consistent for all retail locations
with that type of zoning class and do not result in a de facto ban of gun dealers.
Ordinance #674.07(d) purports to impose geographical restrictions that are not
consistent with other retail locations within the same zoning class, and, upon
information and belief, leaves no area within Cleveland city limits where a gun dealer
may be located.

Consequently, Ordinance #674.07 is attempting to impose further license, permission
or process on the possession, sale or transfer of handguns in a manner not provided
for in state or federal law, and attempts to limit and eliminate locations of gun dealers
in @ manner not provided for in state or federal law.

Dealer Records

41.

42.

43.

Defendants adopted Codified Ordinance #674.09 by way of Ordinance Number 1107-
76 on May 10, 1976 with an effective date of May 14, 1976. A complete copy of
Codified Ordinance #674.09 is attached in Exhibit A and is incorporated by reference
as if fully rewritten herein.

Codified Ordinance #674.09 purports to require handgun “dealer’s” records of all
handgun purchases on forms promulgated by the Chief of Police. Said records
contain personally identifiable information on the purchaser and the handgun, and are
kept “permanently” by the Chief of Police. Further, Codified Ordinance #674.99
provides that violation of Codified Ordinance #674.09 is an unclassified
misdemeanor punishable by at least $100.00 but not more than $1,000 in fines and up
to 12 months imprisonment, with each day of violation constituting a separate
offense.

R.C. Section 9.68 specifically grants persons the right to sell and transfer firearms
without further license, permission or process unless prohibited by state or federal



law. There is no provision in state or federal law requiring a separate city “handgun
dealer’s record” as provided for by Ordinance #674.09.

44. Consequently, Ordinance #674.09 is attempting to impose further license, permission
or process on the sale or transfer of handguns in a manner not provided for in state or
federal law.

Theft Reporting
45. Defendants adopted Codified Ordinance #674.10 by way of Ordinance Number 975-

A-75 on February 2, 1976 with an effective date of February 9, 1976. A complete
copy of Codified Ordinance #674.10 is attached in Exhibit A and is incorporated by
reference as if fully rewritten herein.

46. Codified Ordinance #674.10 purports to require reporting of the theft of a firearm
immediately to the Chief of Police and provides a format that the report must comport
to. Further, Codified Ordinance #674.99 provides that violation of Codified
Ordinance #674.10 is an unclassified misdemeanor punishable by at least $100.00 but
not more than $1,000 in fines and up to 12 months imprisonment, with each day of
violation constituting a separate offense.

47. R.C. Section 9.68 specifically grants persons the right to posses firearms without
further process unless prohibited by state or federal law. R.C. Section 2923.20(A)(5)
requires the report of the theft or loss of a firearm “forthwith” to law enforcement
authorities, without further restriction on which law enforcement authority is to
receive the report nor the content of the report. There is no provision in state or
federal law requiring the report of the theft of a firearm “immediately” nor requiring
the report be made to the Chief of Police and in a specified format.

48. Consequently, Ordinance #674.10 is attempting to impose further process on the sale
or transfer of handguns in a manner not provided for in state or federal law.

Storage of Firearms

49. Defendants adopted Codified Ordinance #627A.02 and 627A.03 by way of Ordinance
Number 1130-92 on May 11, 1992 with an effective date of May 15, 1992. A
complete copy of Codified Ordinance #627A.02 and 627A.03 is attached in Exhibit A
and is incorporated by reference as if fully rewritten herein.

50. Codified Ordinance #627A.02 purports to restrict the storing of a loaded or unloaded
firearm. Codified Ordinance #627A.03(b) purports to require firearm dealers to give
written notice to all firearm purchasers of these storage requirements. Further,
Codified Ordinance #627A.99 provides that violation of Codified Ordinance



51.

52.

#627A.02 is a first degree misdemeanor and violation of Codified Ordinance 627A.03
is a third degree misdemeanor.

R.C. Section 9.68 specifically grants persons the right to posses, store and keep
firearms without further process, permission or restriction unless prohibited by state
or federal law. There is no provision in state or federal law requiring storage in the
manner required by 627A.02 and no provision in state or federal law requiring
firearm dealers to provide written notice of storage requirements as required by
627A.03.

Consequently, Ordinance #627A.02 and 627A.03 are attempting to impose further
process or restriction on the possession, storage or keeping and sale or transfer of
firearms in a manner not provided for in state or federal law.

Firearm Ban

53.

54.

55.

56.

Defendants adopted Codified Ordinance #628.03 by way of Ordinance Number 2661-
91 on November 18, 1991 with an effective date of November 20, 1991. A complete
copy of Codified Ordinance #628.03 is attached in Exhibit A and is incorporated by
reference as if fully rewritten herein.

Codified Ordinance #628.03 purports to restrict the types of firearms and firearm
components that may be bought, owned, possessed, kept, transferred or sold within
the city limits. Further, Codified Ordinance #628.99 provides that violation of
Codified Ordinance #628.03 is an unclassified misdemeanor and carries a mandatory
sentence of 6 months imprisonment and $1,000.00 in fines, with no possibility of
reduction.

R.C. Section 9.68 specifically grants persons the right to buy, sell, transfer, posses,
store and keep firearms without further process, license or permission unless
prohibited by state or federal law. There is no provision in state or federal law
barring possession, carrying, keeping, storing, transferring or selling of these same
firearms or firearm components.

Consequently, Ordinance #628.03 is attempting to impose further process, permission
or restriction on the purchase, possession, storage, keeping, sale and transfer of
firearms in a manner not provided for in state or federal law.

Certain Firearms Declared Contraband

S57.

Defendants adopted Codified Ordinance #628.04 by way of Ordinance Number 2661-
91 on November 18, 1991 with an effective date of November 20, 1991. A complete
copy of Codified Ordinance #628.04 is attached in Exhibit A and is incorporated by
reference as if fully rewritten herein.



58.

59.

60.

Codified Ordinance #628.04 purports to declare certain types of firearms and firearm
components contraband, subject to immediate seizure and forfeiture proceedings.

R.C. Section 9.68 specifically grants persons the right to buy, sell, transfer, posses,
store and keep these same firearms without further process, license or permission
unless prohibited by state or federal law. There is no provision in state or federal law
barring possession of the same firearms or firearm components that Cleveland deems
contraband.

Consequently, Ordinance #628.04 is attempting to impose further process, permission
or restriction on the possession, storage, keeping, sale or transfer of firearms in a
manner not provided for in state or federal law.

Concealed Firearms

61.

62.

63.

64.

Defendants adopted Codified Ordinance #627.02 by way of Ordinance Number 100-
99 on June 7, 1999 with an effective date of June 16, 1999. A complete copy of
Codified Ordinance #627.02 is attached in Exhibit A and is incorporated by reference
as if fully rewritten herein.

Codified Ordinance #627.02 purports to restrict concealed firearms within the city
limits. Further, Codified Ordinance #627.02(e) provides that violation of Codified
Ordinance #627.02 is an unclassified misdemeanor and carries a mandatory sentence
of 6 months imprisonment and $1,000.00 in fines, with no possibility of reduction.
Codified Ordinance #627.02 makes no provision for licensed concealed carry of a
firearm and has not otherwise been updated to mirror the restrictions and allowances
in R.C. Section 2923.12.

R.C. Section 9.68 specifically grants persons the right to posses, store and keep
firearms, specifically including carrying or transporting firearms, without further
process, license, restriction or permission unless prohibited by state or federal law.
There is no provision in state or federal law barring possession, carrying or
transporting of these same firearms or firearm components in the manner Cleveland
attempts in Ordinance #627.02.

Consequently, Ordinance #627.02 is attempting to impose further process, permission
or restriction on the possession, keeping and carrying of firearms in a manner not
provided for in state or federal law.

Transportation of Firearms

65.

Defendants adopted Codified Ordinance #627.04 by way of Ordinance Number 483-
75 on June 9, 1975 with an effective date the same day. A complete copy of Codified



66.

67.

68.

Ordinance #627.04 is attached in Exhibit A and is incorporated by reference as if
fully rewritten herein.

Codified Ordinance #627.04 purports to restrict firearms in motor vehicles within the
city limits. Further, Codified Ordinance #627.02(f) provides that violation of
Codified Ordinance #627.04 is an unclassified misdemeanor and carries a mandatory
sentence of at least 3 days and up to six months imprisonment and a mandatory fine
of at least $300.00 and up to $1,000.00, with no possibility of reduction. Codified
Ordinance #627.04 makes no provision for licensed concealed carry of a firearm and
has not otherwise been updated to mirror the restrictions and allowances in R.C.
Section 2923.16.

R.C. Section 9.68 specifically grants persons the right to posses, store and keep
firearms, specifically including carrying or transporting firearms, without further
process, license, restriction or permission unless prohibited by state or federal law.
There is no provision in state or federal law barring possession, carrying or
transporting of these same firearms or firearm components in the manner Cleveland
attempts in Ordinance #627.04.

Consequently, Ordinance #627.04 is attempting to impose further process, permission
or restriction on the possession, keeping, transporting and carrying of firearms in a
manner not provided for in state or federal law.

Possession of Certain Firearms

69.

70.

Defendants adopted Codified Ordinance #627.06 by way of Ordinance Number 90-96
on March 18, 1996 with an effective date of March 26, 1996. A complete copy of
Codified Ordinance #627.06 is attached in Exhibit A and is incorporated by reference
as if fully rewritten herein.

Codified Ordinance #627.06(a)(5) attempts to restrict possession of firearms without
serial numbers in a manner similar to Codified Ordinance #674.02 as discussed in
paragraphs 22.), 23.) and 24.) above, which are incorporated by reference as if fully
rewritten herein.  Codified ordinance 627.06(a)(5) is attempting impermissible
restriction as discussed in those paragraphs for the same reasons.

Safety, Hunting & Firearm Training of Minors

71.

Defendants adopted Codified Ordinance #627.08 by way of Ordinance Number 483-
75 on June 9, 1975 with an effective date of the same day. A complete copy of
Codified Ordinance #627.08 is attached in Exhibit A and is incorporated by reference
as if fully rewritten herein.



72,

73.

74.

Codified Ordinance #627.08 purports to restrict possession and use of firearms by
minors, except as provided for in Codified Ordinance #627.07, which no longer exists
due apparent repeal by the same enacting ordinance. Further, Codified Ordinance
#627.08(b) provides that violation of Codified Ordinance #627.07 makes the minor
an unruly child. Codified Ordinance #627.07 makes no provision for possession of
firearms by minors during hunting, marksmanship, safety or other supervised
activities.

R.C. Section 9.68 specifically grants persons the right to buy, sell, transfer, posses,
store and keep firearms without further process, license or permission unless
prohibited by state or federal law. R.C. Section 2923.21(A)(3) specifically allows
minors to possess firearms while engaged in “lawful hunting, sporting, or educational
purposes, including, but not limited to, instruction in firearms or handgun safety, care,
handling, or marksmanship under the supervision or control of a responsible adult.”

Consequently, Ordinance #627.08 is attempting to impose further process, permission
or restriction on the possession, keeping, transporting and carrying of firearms in a
manner not provided for in state or federal law.

Possession of Firearms on Taxpayer (Public) Property

75.

76.

77,

78.

Defendants adopted Codified Ordinance #627.09 by way of Ordinance Number 483-
75 on June 9, 1975 with an effective date of the same day. A complete copy of
Codified Ordinance #627.09 is attached in Exhibit A and is incorporated by reference
as if fully rewritten herein.

Codified Ordinance #627.09 purports to restrict possession of firearms on “public
property.”  Further, Codified Ordinance #627.09(d) provides that violation of
Codified Ordinance #627.09 is an unclassified misdemeanor and carries a mandatory
sentence of at least 3 days and up to six months imprisonment and a mandatory fine
of at least $300.00 and up to $1,000.00, with no possibility of reduction.

R.C. Section 9.68 specifically grants persons the right to posses, store and keep
firearms, specifically including carrying or transporting firearms, without further
process, license, restriction or permission unless prohibited by state or federal law.
There is no provision in state or federal law barring possession, carrying or
transporting of these same firearms or firearm components in the manner Cleveland
attempts in Ordinance #627.09. Further, R.C. Section 2923.126 and R.C. 9.68
specifically allow for the carrying of firearms, openly or concealed, on most “public
property.”

Consequently, Ordinance #627.09 is attempting to impose further process, permission
or restriction on the possession, keeping, transporting and carrying of firearms in a
manner not provided for in state or federal law.



Possession of Firearms in Public Places

79.

80.

81.

82.

Defendants adopted Codified Ordinance #627.10 by way of Ordinance Number 1361-
01 on August 15, 2001 with an effective date of August 24, 2001. A complete copy of
Codified Ordinance #627.10 is attached in Exhibit A and is incorporated by reference
as if fully rewritten herein.

Codified Ordinance #627.10 purports to restrict possession of firearms at or about
“public places.” Further, Codified Ordinance #627.10(g) provides that violation of
Codified Ordinance #627.10 is an unclassified misdemeanor and carries a mandatory
sentence of 3 days and up to six months imprionsment and a mandatory $300.00 and
up to $1,000.00 in fines, with no possibility of reduction.

R.C. Section 9.68 specifically grants persons the right to posses, store and keep
firearms, specifically including carrying or transporting firearms, without further
process, license, restriction or permission unless prohibited by state or federal law.
There is no provision in state or federal law barring possession, carrying or
transporting of these same firearms or firearm components in the manner Cleveland
attempts in Ordinance #627.10. Further, R.C. Section 2923.126 and R.C. 9.68
specifically allow for the carrying of firearms, openly or concealed, in most “public
places.”

Consequently, Ordinance #627.10 is attempting to impose further process, permission
or restriction on the possession, keeping, transporting and carrying of firearms in a
manner not provided for in state or federal law.

Seizure and Disposal of Firearms

83.

84.

85.

Defendants adopted Codified Ordinance #627.11 by way of Ordinance Number 483-
75 on June 9, 1975 with an effective date that same day. A complete copy of Codified
Ordinance #627.11 is attached in Exhibit A and is incorporated by reference as if
fully rewritten herein.

Codified Ordinance #627.11 purports to provide for the seizure, confiscation and
disposal of deadly weapons, and is an exercise of police power by virtue of providing
for the taking and destruction of private property.

R.C. Section 9.68 specifically grants persons the right to possess firearms unless
prohibited by state of federal law. R.C. Section 2981.01 et seq. provides for the
statutory process of confiscation and destruction of illegally possessed firearms, and
provides for statutory safeguards such as notice and hearing. R.C. Section 2981.01 et
seq. superseded R.C. Section 2933.42 et seq., which was found to be the applicable
procedure for surrender and destruction of firearms in State v. Cola, (8" District



86.

February 24, 1992) 76 Ohio App.3d 840. R.C. Section 2923.163 further governs
seizure and return of firearms.

Consequently, Ordinance #627.11 is attempting to provide for confiscation and
destruction of firearms in a manner not provided for in state or federal law.

Display and Advertising of Firearms For Sale

87.

88.

89.

90.

Defendants adopted Codified Ordinance #627.16 by way of Ordinance Number
1020-76 on June 14, 1976 with an effective date of June 18, 1976. A complete copy
of Codified Ordinance #627.16 is attached in Exhibit A and is incorporated by
reference as if fully rewritten herein.

Codified Ordinance #627.16 purports to prohibit the display of firearms for sale in a
showcase or shop window, and further purports to prohibit the display of signage
advertising the sale of firearms. Further, Codified Ordinance #627.16(b) makes
violation of Codified Ordinance #627.16 a misdemeanor of the first degree.

R.C. Section 9.68 specifically grants persons the right to possess, store, buy, transfer
and sell firearms unless prohibited by state of federal law. There is no state or federal
law prohibiting the display or advertisement of firearms for sale.

Consequently, Ordinance #627.16 is attempting to provide for restriction on the
storage, display, purchase, sale or transfer of firearms in a manner not provided for in
state or federal law.

Possession of Firearms in Parks

91.

92.

93.

Defendant Cleveland Metroparks adopted Codified Ordinance #549.01. A complete
copy of Codified Ordinance #549.01 is attached in Exhibit A and is incorporated by
reference as if fully rewritten herein.

Codified Ordinance #549.01 purports to prohibit firearms in the parks. Further,
Codified Ordinance #549.99 provides that violation of Codified Ordinance #549.01 is
a misdemeanor as further provided for in Codified Ordinance #501.99.

R.C. Section 9.68 specifically grants persons the right possess, store, carry and
transport firearms unless specifically prohibited by state or federal law. R.C.
2923.126 further provides that persons with a valid CHL may carry concealed
handguns anywhere unless prohibited by state or federal law. There is no state or
federal law prohibiting possession of firearms in municipal or state parks.



94.

95.

96.

97.

98.

99.

100.

101.

Consequently, Ordinance #549.01 is attempting to provide for the restriction of the
possession, storage, carrying and transporting of firearms in a manner not provided
for in state or federal law.

Plaintiffs demand that this Court declare Codified Ordinances 674.02, 674.03, 674.04,
674.05, 674.07, 674.09, 674.10, 627A.02, 627A.03, 628.03, 628.04, 627.02, 627.04,
627.06, 627.08, 627.09, 627.10, 627.11, 627.16 and 549.01 in conflict with the
general laws of Ohio and unconstitutional as they purport to apply to firearms.

Count Il — Injunction

Plaintiffs incorporate by reference paragraphs 1-95 above as if fully rewritten herein.

Plaintiffs are entitled to the relief demanded above, are likely to prevail on the merits,
have no other adequate remedy at law, have an immediate and urgent need to rely
upon the state law of Ohio as valid and supreme over the ordinances above, and fear
continuing criminal enforcement of the above unconstitutional ordinances by
Defendants.

Defendants have been wholly unwilling to respect the supremacy of the state law in
this matter, as evidenced by their continued criminal prosecution of individual citizen
tax payers who have “violated” ordinances set forth above, and will continue to
actively enforce these ordinances unless ordered to stop doing so. In point of fact,
when a criminal Defendant did obtain dismissal of criminal charges by the Cleveland
Municipal Court, said charges being contrary to state law, Defendant Cleveland
simply re-filed the charges that were dismissed.

Defendants have admitted that their ordinances are unenforceable in the face of R.C.
Section 9.68, as is evidenced by their amicus brief in the Clyde case and their failed
attempt to have R.C. Section 9.68 declared unconstitutional in Cleveland v. Ohio,
Cuyahoga County Common Pleas Court Case #CV-07-618492.

The “status quo” of the law is that firearm preemption, R.C. Section 9.68, is valid
and Cleveland’s ordinances are unconstitutional and unenforceable.

Gun owners living in and traveling through Cleveland with firearms are currently
threatened with arrest and prosecution for violating Codified Ordinances that are
unenforceable and unconstitutional. This is a violation of the statutory and
constitutional rights of these citizens with regard to firearms, and also is a current
and future harm to the individual taxpayer citizens who own firearms and live,
and travel through, Cleveland.



102.

103.

104.

105.

106.

107.

Plaintiff is likely to prevail on the merits, as is clearly demonstrated by
Cleveland’s own admissions in their Amicus Brief in the Clyde case, and is
further demonstrated by the ruling itself in the Clyde case, and also the ruling of
Judge McGinty in Cleveland v. Ohio, Cuyahoga County Common Pleas Case
CV-07-618492 relying upon the Clyde case. R.C. Section 9.68 is constitutional
and is a general law, and Cleveland’s ordinances conflict with the exercise of the
broad grant of rights contained therein and elsewhere.

The interest of peaceful, law abiding citizens who own firearms and live in, or
travel through, Cleveland is clear: not being arrested, threatened at gun point by
police under color of authority, subjected to incarceration with dangerous
criminals and criminal prosecution that must be defended at their own costs, and
this interest far outweighs any interest the City may still claim in their
unconstitutional, unenforceable ordinances.

The harm of issuing a temporary restraining order, preliminary and permanent
injunction is none, as the acts sought to be restrained are already determined to be
illegal and unenforceable by courts of competent jurisdiction.

The issuance of an injunction will preserve the legal status quo.

Plaintiffs demand that this Court enter a temporary restraining order and
preliminary and permanent injunction against Defendants, prohibiting any
enforcement of Codified Ordinances 674.02, 674.03, 674.04, 674.05, 674.07,
674.09, 674.10, 627A.02, 627A.03, 628.03, 628.04, 627.02, 627.04, 627.06,
627.08, 627.09, 627.10, 627.11, 627.16 and 549.01. Enforcement actions to be
restrained include, but are not limited to, investigation, arrest, criminal charging,
accepting case filings for criminal prosecution and assignment to Judges for
hearing, continued prosecution of existing cases, threatened prosecution, implying
or misleading the public that these ordinances are enforceable, accommodating
“voluntary compliance” by citizens with the ordinances above by failing to
strictly and explicitly notify citizens that no compliance with the above
ordinances is necessary, and any other action taken under color of authority,
office or law that can be construed to be attempting to enforce, coerce or
otherwise secure compliance with the above ordinances.

Plaintiffs specifically request that all injunctions include an order against all
Defendants prohibiting them from continuing to maintain or retain any records,
permits, licenses, cards, applications or any other record of firearms, firearm
owners or firearm dealers required previously under these same ordinances, to
wit: Firearm Owner Identification Cards, Dealer Licenses, Firearm Registration



108.

109.

110.

Cards, transfer/sale records and/or the applications and paperwork associated with
these items.

Count I11 — Mandatory Attorney Fees

Plaintiffs incorporate by reference paragraphs 1-107 above as if fully rewritten
herein.

R.C. 9.68(B) provides that “In addition to any other relief provided, the court
shall award costs and reasonable attorney fees to any person, group, or entity that
prevails in a challenge to an ordinance, rule, or regulation as being in conflict with
this section.”

Plaintiffs request this Court make the mandatory award for their costs and
reasonable attorney fees in bringing this Complaint, in an amount to be
determined.

Wherefore, Plaintiffs demand this Court find and declare that Codified Ordinances
674.02, 674.03, 674.04, 674.05, 674.07, 674.09, 674.10, 627A.02, 627A.03, 628.03,
628.04, 627.02, 627.04, 627.06, 627.08, 627.09, 627.10, 627.11, 627.16 and 549.01 are in
conflict with the general law of Ohio and therefore unconstitutional and unenforceable;
that this Court issue a temporary restraining order and preliminary and permanent
injunction barring Defendants from taking any enforcement actions with respect to said
ordinances, specifically including, but not limited to, Ordering Defendants to cease
retaining and maintaining records on firearms and firearm owners; for all other relief
deemed necessary to a just and equitable resolution to Plaintiff’s interests herein; and for
a mandatory award for their attorney fees and costs for bringing this action pursuant to
R.C. 9.68(B).

Respectfully submitted,

L. Kenneth Hanson 0064978
Firestone, Brehm, Hanson,
Wolf and Burchinal LLP
Attorneys for Plaintiffs

15 West Winter Street
Delaware, Ohio 43015
740-363-1213 voice
740-369-0875 fax
khanson@fbylaw.com



